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§12.304

§12.304 Comments by other parties.

Any party to a proceeding other than
the applicant and the NRC counsel may
file comments on an application within
30 days after it is served, or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the adjudicative officer de-
termines that the public interest re-
quires participation in order to permit
full exploration of matters raised in
the comments.

§12.305 Settlement.

The applicant and the NRC counsel
may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded, in accord-
ance with the NRC’s standard settle-
ment procedure. If a prevailing party
and the NRC’s counsel agree on a pro-
posed settlement of an award before an
application has been filed, the applica-
tion shall be filed with the proposed
settlement.

§12.306 Further proceedings.

(a) Ordinarily, the determination of
an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or the
NRC counsel, or on the adjudicative of-
ficer’s own initiative, the adjudicative
officer may order further proceedings,
such as an informal conference, oral ar-
gument, additional written submis-
sions or, as to issues other than sub-
stantial justification (such as the ap-
plicant’s eligibility or substantiation
of fees and expenses), pertinent dis-
covery or an evidentiary hearing. Fur-
ther proceedings shall be held only
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication, and shall be conducted as
promptly as possible. Whether or not
the position of the agency was substan-
tially justified shall be determined on
the basis of the administrative record,
as a whole, which is made in the adver-
sary adjudication for which fees and
other expenses are sought.

(b) A request that the adjudicative
officer order further proceedings under
this section shall specifically identify
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the information sought or the disputed
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues.

§12.307 Decision.

(@) The adjudicative officer shall
issue an initial decision on the applica-
tion within 90 days after completion of
proceedings on the application. If the
adjudicative officer fails to issue an
initial decision within 90 days, he or
she shall notify the parties of the rea-
son for the delay and shall set a new
deadline.

(b) The initial decision shall include
written findings and conclusions on the
applicant’s eligibility and status as a
prevailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the NRC’s position was substantially
justified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust. If the applicant has sought an
award against more than one agency,
the decision shall allocate responsi-
bility for payment of any award made
among the agencies, and shall explain
the reasons for the allocation made.

§12.308 Agency review.

(a) Either the applicant or the NRC
counsel may seek review of the initial
decision on the fee application, or the
Commission may decide to review the
decision on its own initiative, in ac-
cordance with the Commission’s review
procedures set out in 10 CFR 2.786. The
filing of a petition for review is manda-
tory for a party to exhaust its adminis-
trative remedies before seeking judi-
cial review. If neither the applicant nor
NRC counsel seeks review and the
Commission does not take review on
its own initiative, the initial decision
on the application shall become a final
decision of the NRC forty (40) days
after it is issued.

(b) Notwithstanding anything to the
contrary in any other part of the Com-
mission’s regulations, the initial deci-
sion shall be inoperative (i.e., the deci-
sion shall not be final and any award
made shall not be paid) until the later
of—
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